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NOTICE OF APPEAL

To:
Appeal Deciding Officer


Ms. Linda Goodman, Regional Forester


Region 6, U.S. Forest Service


ATTN:  1570 APPEALS


P.O. Box 3623


Portland, Oregon  97208-3623
Emailed to: appeals-pacificnorthwest-regional-office@fs.fed.us, October 26, 2005.

Dear Ms. Goodman:

On September 12, 2005, Daina Bambe, District Ranger for the Hood River Ranger District, issued a Decision Notice and Finding of No Significant Impact (FONSI) for the Long Prairie Allotment, selecting Alternative 3, the Proposed Action. 

Notice of Appeal:

Notice is hereby given pursuant to 36 C.F.R. § 215.14 that Bark appeals to the Regional Forester, Pacific Northwest Region, USDA Forest Service to overturn District Ranger Daina Bambe’s Decision Notice and FONSI for the above-mentioned environmental assessment and allotment management plan.
Decision Document:
Long Prairie Allotment Environmental Assessment, Decision Notice, and Finding of No Significant Impact.

Decision Date:
  September 12, 2005.

Responsible Official:  Gary L. Larsen, Forest Supervisor, MHNF.

Appeal Period End Date:  October 27, 2005.

Appellant’s Interests:

Bark and Oregon Natural Resources Council (ONRC) have specific interests in the proposed grazing allotment, and that interest will be adversely affected by this timber sale. We have previously expressed our interest in this specific sale, and have standing to appeal this decision according to 36 CFR § 215.11(a)(2).  Bark is a non-profit organization based in Portland, Oregon and has worked to protect the Mt. Hood National Forest since 1999.  ONRC is a non-profit organization based in Portland, Oregon and has members state-wide.  Members and staff of Bark and ONRC live in the communities surrounding the Mt. Hood National Forest and use the Forest extensively for recreation, viewing wildlife and wildflowers, municipal water, hunting, fishing, overall aesthetic enjoyment, and other purposes.  The value of the activities engaged in by Bark and ONRC members and staff will be irreparably damaged by this project.  We have a long-standing interest in the sound management of this area, and the right to request agency compliance with applicable environmental laws.

Request for Relief:

Bark and Oregon Natural Resources request administrative review of the decision to implement the selected alternative for this grazing allotment. We request that the Decision Notice and FONSI be rescinded and withdrawn. Further, because of the degraded condition of the riparian areas and the importance of the area's watershed, we request that the allotment be held in total non-use until the allotment is brought into compliance with the Forest Plan. 

The appellants further request that the Forest Plan be amended and should determine the entire Forest’s suitability for grazing by weighing “the appropriateness of applying certain resource management practices to the project area in question.” 36 C.F.R. § 219.3.  This analysis has not been adequately conducted for this allotment's EA, or for the Mount Hood National Forest Plan.

Appellants contend that the decision to choose any alternative that calls for continued grazing on this allotment prior to the completion of a detailed adequate suitability study and range analysis is premature and without sufficient scientific basis.

Continued commercial livestock production in this area significantly affects Bark and its members who value the area for its recreational values, as well as its importance to the health of this watershed and to game and non-game fish and wildlife populations. 

Introduction

The Decision Notice/FONSI for this allotment violates numerous federal rules and regulations including the National Environmental Policy Act (“NEPA”), 42 U.S.C § 4321 et seq., the National Forest Management Act (“NMFA”), 16 U.S.C § 1600 et seq., the Clean Water Act (“CWA”), 33 U.S.C. § 1251 et seq., the Endangered Species Act (“ESA”), 16 U.S.C. § 1531 et seq., the Administrative Procedures Act (“APA”), 5 U.S.C. § 706 et seq., as well as the Standards and Guidelines in the Northwest Forest Plan and the Mt. Hood National Forest Land and Resource Management Plan (“LRMP”). The Forest Service’s analysis has not adequately considered the impacts of this project on threatened and endangered species, sensitive species, botanical species, riparian areas, soils, water quality, and wildlife habitat. Compelling reasons for granting this appeal are presented below.  
Statement of Reasons

A. THE DECISION NOTICE AND FINDING OF NO SIGNIFICANT IMPACT FOR THIS ALLOTMENT MUST BE WITHDRAWN BECAUSE IT VIOLATES THE NATIONAL FOREST MANAGEMENT ACT.
1. 
The Forest Service Violates NFMA by Continuing to Allow Cattle Grazing on the Allotment Without Adequately Evaluating the Allotment’s Suitability for Grazing.
The National Forest Management Act (NFMA), 16 U.S.C. § 1601 et seq., contains specific requirements that the Forest Service must follow in addressing actions on National Forests.  One such requirement is that the Forest Service identifies “the suitability of lands for resource management.”  16 U.S.C. § 1604(g)(2)(A). Among other things, this means that the Forest Service must determine “in forest planning the suitability and potential capability of the National Forest system lands for producing forage for grazing animals and for providing habitat for management indicator species.”  36 C.F.R. § 319.20.  Even though a “no grazing” alternative is included in the EA, the benefits of that alternative to wildlife, watersheds, and non-game species are not fully analyzed.  Without answering the absolutely crucial question of this land’s particular suitability for continued grazing, the agency fails to determine the appropriateness of its actions as stipulated in 36 C.F.R. § 219.3.

Although the Forest Service will likely claim that it has adequately considered the “suitability” for this allotment, it has not performed the suitability analysis that NFMA requires.  “Suitability” means “the appropriateness of applying certain resource management practices to a particular area of land, as determined by an analysis of the economic and environmental consequences and the alternative uses foregone.”  36 C.F.R. § 219.3.

Because the EA failed to sufficiently address “the economic and environmental consequences and the alternative uses foregone” of each different alternative, as the regulations require, this analysis is inadequate.  36 C.F.R. § 219.3.  It simply has neither examined the costs of continued grazing on the allotment, nor the costs that might be incurred or the income that might be generated by devoting the allotment to alternative uses. The failure to conduct just this type of analysis not only undermines the scope of this EA, but violates the NFMA mandate to identify the alternative that comes closest to maximizing public benefit.

Our review of the literature shows that in many areas public lands livestock grazing—from strictly an economic efficiency standpoint—does not serve the broader public interest.  This is particularly true when livestock grazing occurs in the habitat of economically valuable big-game species such as deer and elk, as is the case on this allotment.  According to Loomis et al. (1991) “the incremental benefits of deer hunting gained under the 2 years-off, 1-year-on grazing system is greater than the lost economic value of the forage to the rancher as computed by USDA economic research.”   Souder (1997) also addresses the relative values of and benefits of uses other than commercial livestock production, concluding that deer and turkey hunting and dispersed recreation are for more economically valuable than livestock grazing.  The point is not that the results of an economic analysis would be similar, but that they would help determine other economically valuable uses of the land.   

Another report, published by the Forest Service itself, makes different, but highly relevant conclusions.  That report, entitled “An Economic Evaluation of the Oak Creek Range Management Area, Utah,” concludes that even though a project may have some benefits for livestock production or even possibly for watershed enhancement, it does not make sense economically.  The report speaks for itself:

The project was not economically feasible.  Given the high costs of implementing and managing the project and the relatively low value of the increased forage production, the costs of the project for exceeded its benefits to livestock production.  Attempts to account for non-market benefits and refine cost and benefit estimates have limited impact on the overall lack of cost-effectiveness. GTR-INT-224.

It is quite clear that the intent of the NFMA regulations is to combine environmental and economic analyses that then enable the agency to maximize the net public benefit. By failing to conduct this type of analysis for all uses of the land, rather than just for elk hunting and watching, the Forest Service failed to consider whether permitting grazing on this allotment makes economic sense, despite the clear requirement of 36 C.F.R. § 219.3 that it do so.

Similarly, nothing in the planning record for this allotment contains a discussion of the “environmental consequences and the alternative uses foregone,” as the regulations also require.  There is no evidence that the Forest Service has ever considered the relative environmental gains that could be achieved by closing portions of the allotment, or the entire allotment to livestock use.  Likewise, although this allotment has valuable recreation and fishery values, nothing in the plan shows that the Forest Service considered that the area might be better suited to recreation than to grazing.  In addition, the analysis fails to consider what changes in the levels and types of recreation would result from a discontinuation of grazing in portions of the allotment, or the entire allotment.


By failing to perform these required analyses, the Forest Service has attempted to defeat the purposes of the planning regulations that require adequate consideration of wildlife and other uses of the range resource.  See 36 C.F.R. § 219.20. See also “Final Report of the Committee of Scientists on the NFMA Regulations,” 44 Fed. Reg. 26 627-28 (1979); Wilkinson and Anderson, Land and Resource Planning in the National Forests, 64 Or. Law Rev. 29, 111 (1985) (citing Minutes of the Committee of Scientists, November 1-2, 1978).  The Forest Service must not be permitted to conclude the planning process for this allotment without complying with these requirements.

The failure to conduct just this type of cost/benefit analysis not only undermines the scope of this Environmental Assessment, but also violates the mandate of NFMA to identify the alternative that comes nearest to maximizing the public benefit (Bartlett 1983). 

In addition to the direct economic comparison of forage values for livestock and native game, other research demonstrates that fee-hunting enterprises can generate significant revenue to the operator, as well as local communities (Fitzhugh and Loomis 1986, Loomis and Fitzhugh 1989, and Roach and Loomis 1993). Analyzing the economic benefits of allocating all forage to native ungulates would enable the local communities and the Forest Service to identify the alternative which best maximizes the net public benefit.  

While commodity values increase as livestock grazing decreases in many areas, non-commodity values, such as wildlife watching, also increase as livestock pressure decreases.  This is true especially in riparian areas (Crandall et al 1992; Crandall and Colby 1992). Utilizing this type of information is critical in analyzing how to maximize the net public benefit as required by NFMA.  


As explained above, it is quite clear that the intent of the NFMA regulations is to combine environmental and economic analyses that enable the agency to maximize the public benefit.  In the case of this allotment, the Forest Service chose not to conduct a thorough economic analysis, which would have enabled them to compare the economic benefit of allocating forage to domestic livestock versus big game and non-game wildlife.

2. The Forest Service Violates NFMA By Failing to Comply with MHNF’s Land and Resource Management Plan.
The Forest and Rangeland Renewable Resources Planning Act, 16 U.S.C. § 1600 et seq. as amended by NFMA, requires grazing permits to be consistent with the MHNF’s Land and Resource Management Plan. 16 U.S.C. § 1604(i); 36 C.F.R. § 210.   The MHNF LRMP has special protective measures for riparian areas.  These riparian protection zones are at risk for this project due to livestock’s preference for grazing in riparian areas.  

The LRMP requires that within a hundred feet of a riparian area, no more than 10% of a project activity area should have exposed or compacted soils and at least 95% of the effective ground cover shall be maintained, including in non-forested riparian areas. MHNF LRMP, FW-080; FW-082; FW-105; FW-123; FW-124. Also, “[g]round disturbing activities should not occur in saturated soil areas.”  MHNF LRMP, FW-083.  
The FS appears to be ignoring these requirements and is instead using “a high-use or point source type of analysis.” See Appendix A, p. 10.  Further, Bark members visited the allotment on 10/21/05 and way more than 10% of the project activity area has exposed and compacted soils within a hundred feet of both West Fork Neal Creek and North Fork Mill Creek. Under the chosen alternative, soil compaction and riparian vegetation loss will merely be shifted to another location on West Fork Neal Creek as a result of the holding pasture being relocated. See EA at 85.  In addition, as previously mentioned, cows will still have access to the headwaters of North Fork Mill Creek and portions of West Fork Neal Creek, so the FS claims that “full soil recovery” will occur is highly unlikely. See EA at 85-86; Appendix A at 4. For instance, the Gibson Prairie pasture was rested for three consecutive seasons (2002-2004), yet the soils are still incredibly compacted and exposed, and invasive species like Canada thistle and mullein are moving in. Further, Bark members observed the downed wood around the headwaters of North Fork Mill Creek and it was a sorry attempt at mitigating these impacts. 
The LRMP also mandates that there be no management practices causing detrimental changes in water temperature or chemical composition, blockages of water courses, or deposits of sediment which seriously and adversely affect water conditions or fish habitat.  36 C.F.R. §219.27(e); MHNF LRMP, FW-060.  Prior to resting the pasture, seven-day average maximum temperatures have exceeded the properly functioning threshold of 13.9°C for 3 to18 days per year in both West Fork Neal Creek and North Fork Mill Creek. EA at 60.  Downed wood will do little to prevent cattle access to the headwaters of North Fork Mill Creek. Further, bank trampling, sedimentation, and channel down cutting will likely increase due to greater pressure on the Gibson Prairie pasture as a result of the switch to a two pasture deferred rotation system. Consequently, the Forest Service’s Decision to implement Alternative 3 will likely cause detrimental changes in water temperature or chemical composition, or deposits of sediment which seriously and adversely affect water conditions or fish habitat in North Fork Mill Creek, thus violating NFMA.

Additionally, according to the LRMP, bank stability of the riparian areas in the allotment “shall be maintained in [their] natural condition” and if the existing condition is degraded due to past livestock grazing, “the natural condition should be restored.” MHNF LRMP, FW-103.  How will the natural condition of the banks along the headwaters of North Fork Mill Creek be restored when the cows can still access them? Again, downed wood will not entirely prevent access. As mentioned above, there is still extensive channel down cutting and erosion of the streambanks of North Fork Mill Creek in the Gibson Prairie pasture despite the fact that the pasture was rested for three years. The chosen alternative in the Decision would further reduce bank stability and fail to restore banks to their natural condition, so is inconsistent with the LRMP and violates NFMA.

In addition, the LRMP requires that the open road density between December 1st and April 1st not exceed 1.5 mi/mi2 to protect the deer and elk winter range on this allotment. MHNF LRMP, B2-028.  The FS acknowledges that this standard is far exceeded on the allotment on which the road density is 5.03 mi/mi2. EA at 73.  Yet the FS says nothing about this violation in its analysis and avoids the requirement in the response to our comments by stating that the open road density will not be increased as part of this proposal.  See Appendix A, p. 10. Since deer and elk are MIS species of high concern in MHNF, the FS should lower the road density on the allotment to 1.5 mi/mi2 by closing some roads on the allotment to avoid further violations of the LRMP requirement.
Additionally, the LRMP requires implementation of control measures of invasive plant species in areas affected by grazing, including prevention and early treatment. MHNF LRMP, FW-301.  The relationship between grazing and introduction of noxious weeds is well understood. As a result of the high level of infestations on Mt. Hood National Forest and nearby forests, a planning process is underway to address the spread of noxious weeds on the landscape and to better understand the cost—both economic and environmental—of their spread (as mentioned in the EA at 89). A preliminary map provided by the Site Specific EIS Team on Invasive Plants shows that the Long Prairie allotment is targeted for treatment due to problematic populations of noxious weeds. Such treatment could involve the application of toxic herbicides, which have their own adverse effects on the landscape, affecting wildlife, drinking water and human health, to state just a few.  It is premature, therefore, to authorize an activity which could, upon the completion of said analysis, be determined to be detrimental to the landscape. Rather, it would be prudent to take preventative measures against further infestations of species like Canada thistle and mullein, which have already invaded Gibson prairie, by halting activities that cause the problem in the first place. Since the FS fails to do this in its Decision, it violates NFMA.
3.
The Decision Violates the National Forest Management Act’s Requirement to Maintain Viable Populations of MIS and Sensitive Species.

The Forest Service is required by the NFMA regulations to collect population trend data for Management Indicator Species (MIS) and sensitive species to fulfill its duty to maintain population viability. 36 C.F.R. §§ 219.19, 219.26. The courts have determined that this duty cannot be carried out by simply monitoring habitat, but requires population surveys. Sierra Club v. Martin, 168 F.3d 1 (11th Cir. 1999).  

The NFMA regulations create a general obligation that the Forest Service gather and keep quantitative data to ensure species diversity in the planning area, stating that “[i]nventories [of plant and animal communities and tree species] shall include quantitative data making possible the evaluation of diversity in terms of its prior and present condition.” 36 C.F.R. § 219.26.  Additionally, “[p]opulation trends of the management indicator species will be monitored and relationships to habitat changes determined.” 36 CFR 219.19(a)(6). While the FS will argue that these are old regulations, the new regulations do not meet the statutory burden of NFMA. 
Further, the new NFMA planning regulations make clear that "[d]uring the transition period, pending or proposed projects remain subject to the applicable forest plan."  70 Fed. Reg. 1052.  Even under the new regulations, the MHNF is still required to consider "data and analysis relating to habitat unless the plan specifically requires population monitoring or population surveys for the species."  36 C.F.R. § 219.14(f).  In any case, the MHNF did not have adequate habitat analysis to make a reasoned decision on the Long Prairie EA.  The FS should have conducted detailed population trends of MIS and sensitive species on the allotment, including deer and elk, since both deer and elk are MIS of high concern in the Mt. Hood National Forest (the FS barely mentions deer and elk in its effects analysis—see EA at 77).  This is especially true considering the very high road density on the allotment (5.03 mi/mi2), which exceeds LRMP requirements. See EA at 73.  Moreover, though site-specific monitoring may not be required under the new MIS regulation, the MHNF needed some accurate basis to make its decision to demonstrate that it is in compliance with the NFMA requirement to provide for diversity. Since the FS failed to do so, it violates the Forest Plan and NFMA.
B. THE DECISION NOTICE AND FINDING OF NO SIGNIFICANT IMPACT FOR THIS ALLOTMENT MUST BE WITHDRAWN BECAUSE THEY VIOLATE THE NATIONAL ENVIRONMENTAL POLICY ACT.


1. The Forest Service Violates NEPA by Failing to Analyze A Range of Reasonable Alternatives.


NEPA and regulations implementing it require agencies to consider a range of reasonable alternatives to an agency action in preparing environmental review documents.  NEPA requires agencies to “study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources.” 42 U.S.C. § 4332(2)(E). 


Council on Environmental Quality ("CEQ") regulations implementing NEPA and the courts make clear that the discussion of alternatives is "the heart" of the NEPA process. 40 C.F.R. § 1502.14.  To "sharply define the issues and provide a clear basis for choice among options by the decision maker and the public," environmental documents must explore and evaluate "all reasonable alternatives." Id.; see also Forest Service Handbook 1909.15-92-1 § 14, 57 Fed. Reg. 43,180, 43,198 (1992).


Although an agency need not consider every possible alternative, it must consider reasonable alternatives "necessary to permit a reasoned choice."  Headwaters, Inc. v. Bureau of Land Management, 914 F.2d 1174, 1180-81 (9th Cir. 1990).  Put differently, it must consider those alternatives that "would alter the environmental impact and the cost-benefit balance."  Bob Marshall Alliance, 852 F.2d at 1228, quoting Calvert Cliffs' Coordinating Comm., Inc. v. U.S. Atomic Energy Comm'n, 449 F. 2d 1109, 1114 (D.C. Cir. 1971).

In the Long Prairie EA, the FS merely considered no grazing, current management, and the proposed action. This is not a reasonable range of alternatives because the FS failed to allow for any possibility between no grazing and current management, despite the well-documented riparian degradation occurring on the allotment. Current management allows for a total of 105 pairs between two permits, though one permit for 53 pairs has been inactive since 2002 (totaling 52 pairs since 2002). See EA at 15.  Similarly, the proposed action allows for 105 pairs over time with 52 pairs to start. See EA at 8. Thus, the proposed action does not reduce the permitted number of cows on the allotment, as the FS tries to suggest in the EA, but rather delays the increase until the FS deems that there is an “upward trend” in key areas. 

Therefore, to meet the above NEPA requirements, the Forest Service should have at the very least consider an alternative that would permit grazing but significantly limit the number of cows permitted to better protect degraded riparian areas.  This is a viable alternative and thus must be considered to avoid NEPA violations.  “The existence of a viable but unexamined alternative renders an environmental impact statement inadequate.” Kootenai Tribe of Idaho v. Veneman, 313F.3d 1094, 1129 (9th Cir. 2002).  The same applies for an EA. Since the FS failed to analyze a reasonable range of alternatives, the Decision violates NEPA.

In addition, allotment retirements and voluntary and/or mandatory permittee conservation agreements are viable alternatives that should have be considered in the analysis of alternatives. Among these are:

1. Permanently retiring allotments or portions of allotments when the current permittee transfers or otherwise divests of their contract and interests;
2. Voluntary agreements with permittees to work towards conservation goals by resting allotments for a period of months or years, conducting and/or financially compensating for needed restoration work, terminating grazing allotments in sensitive areas, reducing livestock numbers to levels which do not adversely impact the natural resources of allotments or concentration areas within the allotments, etc;
3. Mandatory measures and contract provisions which work towards conservation goals by:  


a. resting allotments for a period of months or years; 
b. conducting needed restoration work; 
c. requiring financial compensation for natural resource damages incurred from livestock grazing;   
d. terminating grazing allotments in sensitive areas; 
e. reducing livestock numbers to levels which do not adversely impact the natural resources of allotments--including concentration areas within the allotments, 
f. raising the allotment fees to cover the full costs of the now federally subsidized “welfare ranching” programs, and to cover the extensive necessary restoration across the region’s public lands due to past and ongoing livestock grazing practices.

2. The Forest Service Violates NEPA by Failing to Disclose All of the Impacts of the Proposed Action.

The FS is required to disclose impacts of its proposed actions on the human environment. "NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before actions are taken."  40 C.F.R. § 1500.1(b).  "NEPA requires consideration of the potential impact of an action before the action takes place."  Tenakee Springs v. Clough, 915 F.2d 1308, 1313.  When reviewing an EA, the courts will "make pragmatic judgment as to whether the environmental impact statement's form, content and preparation foster both informed decision making and informed public participation."  Oregon Environmental Council v. Kunzman, 817 F.2d 484, 485 (9th Cir. 1987).  

The FS is required to "disclose the history of success and failure of similar projects."  Sierra Club v. Morton, 510 F.2d 813, 824 (5th Cir. 1975); National Wildlife Federation v. USFS, 592 F. Supp. 931, 943 (D. 1 Or 1984). The EA is devoid of any examples of similar projects that have succeeded or failed.  The FS violates NEPA by failing to disclose this information.
Additionally, the EA fails to adequately disclose the impacts of the proposed action on botanical species. See EA at 87-88. At the time of the Mill Creek Watershed Analysis, insufficient information was available about the local flora and fungi, lichen and broyophytes on this allotment.  However, it was clear that sensitive plant populations were being harmed by cattle, with evidence of manure concentrations and trampling in sensitive plant habitat along Surveyor’s Ridge. There was also the recommendation that the habitat areas of R6 sensitive plants should be omitted from open range grazing allotments.” Mill Creek Watershed Analysis at 35. Yet, the FS failed to provide sufficient information on the impacts of any of the alternatives on botanical species.  It is doubtful that the watershed analysis would recommend ommission of R6 sensitive plant habitat areas in grazing allotments if grazing does not have a significant detrimental effect of their habitat. The FS thwarts the public participation process that NEPA requires by failing to disclose these impacts.
3. The Forest Service Violates NEPA Because By Failing to Adequately Disclose the Protocol for Monitoring of Key Forage Utilization Areas Within the Allotment.

The FS fails to disclose the stubble height standard for key areas on the allotment in the EA and the Decision Notice/FONSI.  In the EA, the FS notes that it started to read utilization in terms of “residual stubble height,” but fails to state what that standard is. See EA at 16.  As such, the FS violates the disclosure requirement of NEPA.
4. The Forest Service Violates NEPA by Failing to Disclose the Full Economic Costs of the Proposed Action.

The NEPA document for this proposal fails to disclose the full economic costs to the USFS, Oregon, and all other public agencies resulting from:

1. Managing and monitoring this livestock grazing allotment;
2. Cost share agreements between the USFS and the permittees;
3. Restoration needed due to past livestock grazing on the allotment;
4. Restoration needed or in the likely foreseeable due to livestock grazing on the allotment;
5. All and any other financial or resource subsidies involved in the grazing allotment and its management processes.

It is imperative to making a reasonable decision as required by NEPA that both the public and the decision-maker have all the pertinent information concerning the consequences and responsibilities inherent in the decision for this grazing allotment proposal. As allotment management and resultant restoration efforts require financial expenditures, these must be disclosed and assessed. The best interests of the public, wildlife, and natural resource heritage of all Americans must be weighed against the often considerable financial and ecological costs of what has so aptly been termed “welfare ranching”—which too often benefits a few individual ranchers at the expense of the land, public, and government. The analysis must explore alternatives that ensure the costs of managing, maintaining, and restoring this allotment are not borne by the public or federal treasury, but by the individual permittees who run commercial livestock operations. The continued use of public lands by permittees must honor ecological conservation goals. The use of public lands must not become abuse. Livestock grazing is a privilege, not a right. It is the duty of the USFS, entrusted with “caring for the land and serving the people,” to uphold federal conservation goals, the needs of the land, and the best interests of the greater public. Wherever these interests, goals, and objectives conflict and cannot be otherwise resolved, it is the responsibility of the agency to revoke or terminate livestock grazing allotment permits. Since the EA fails to address this responsibility, it undoubtedly violates NEPA.  

5. An EIS is Warranted.


The NEPA, 42 U.S.C. §§ 4321 et seq., requires the Forest Service (FS) to produce an Environmental Impact Statement (“EIS”) for all “major Federal actions significantly affecting the quality of the human environment.”  See 42 U.S.C. § 4332(C).  An EIS must be prepared “[i]f substantial questions are raised whether a project may have a significant effect upon the human environment.”  Foundation for North American Wild Sheep v. U.S. Dept. of Agriculture, 681 F.2d 1172, 1778 (9th Cir. 1982) (internal citations omitted).  For the reasons listed below, we think that an EIS is warranted.  
a. Public Safety


The CEQ frames NEPA's application under the broad term "human environment." 40 C.F.R. 1508.14. Included in the "human environment" are not only the effects on the physical environment, but also the "relationship of people with that environment" including "social" impacts "interrelated" to the physical impacts.  Id.  Thus, the CEQ regulations require that when making a determination of significance, the agency must consider "the degree to which the proposed action affects public health or safety."  40 C.F.R. 1508.27(b)(2).


Although the EA acknowledges impacts on recreation associated with the project due to fence lines and improvements, it lacks the analysis required to allow the decision maker to make an informed determination of significance based on the effects of the project on public safety and recreation. Id.  For example, according to the EA, there are two heavily used hiking/biking/horse trails within allotment boundaries, as well as an OHV trail and a popular horse camp.  In addition, the allotment area is extensively used by locals for mushroom hunting and berry picking. EA at 93.  Yet, the Forest Service utterly fails to discuss the degree to which grazing up to 105 cow/calf pairs will affect the safety of the public while using the forest for recreation purposes.  Despite FS claims to the contrary, livestock can pose a serious threat to the public when encountered on a trail or at a camp, as has been extensively documented on allotments across the West.  As such, the approval of the proposed action could result in serious public safety concerns and the FS violates NEPA by dismissing such concerns. 


Further, the EA states that the Forest Service plans to build more trails in the future due to the demands of recreation users and that recreation pressure will continue to increase. EA at 96.  More recreation increases the threats to public safety due to livestock grazing, thus raising substantial questions as to whether the proposed action will have a significant effect on the human environment.  Consequently, a full EIS is warranted for this project and the FS violates NEPA by finding otherwise.

b. Cumulative Impacts

Environmental Assessments must reveal a thorough analysis of the "environmental impacts" of proposed actions, but also the cumulative impacts.  40 C.F.R. § 1508.9.  CEQ regulations succinctly define cumulative impact as “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts can result from individually minor, but collectively significant actions taking place over a period of time.”  40 C.F.R. § 1508.7; see also 40 C.F.R. § 1508.8 (effects include ecological, aesthetic, historical, cultural, economic, social or health impacts, whether direct, indirect or cumulative); 40 C.F.R. § 1508.25(c) (EIS shall consider three types of impacts, including cumulative effects); 40 C.F.R. § 1508.25(a)(2) (EIS’s must analyze the effects of actions "which when viewed with other proposed actions have cumulatively significant impacts").  


Forest Service policy on NEPA closely follows the CEQ regulations in regard to the necessity of analyzing cumulative effects. That policy states:

Individual actions when considered alone may not have a significant impact on the human environment. Groups of actions, when added together, may have collective or cumulative impacts which are significant. Cumulative effects which occur must be considered and analyzed without regard to land ownership\boundaries. Consideration must be given to the incremental effects of the past, present, and reasonably foreseeable related actions of the Forest Service as well as those of other agencies and individuals.  


Forest Service Handbook 1909.15-92-1 § 15.1, 57 Fed. Reg. 43180, 43199 (1992).
The EA must include a thorough analysis of cumulative effects and take the "hard look" required by NEPA. The analysis must analyze or disclose the potential for cumulative significant impacts on any other value or resource (e.g. water quality, vegetation, recreation, etc.) on the allotment, excluding wildlife. One federal court has held explicitly that a limited cumulative effects analysis is blatantly illegal:

The failure to consider whether there is a potential for cumulative impacts on any aspect of the environment except wildlife species as a result of these projects cannot be characterized as a "truly informed exercise of discretion," nor can it be said to amount to the requisite 'hard look' at the environmental consequences of granting the permit in question.

Alpine Lakes Protection Society v. U.S. Forest Service, 838 F.Supp. 478, 484 (W.D.Wash. 1993).

The failure to conduct a serious cumulative effects analysis would thwart the underlying purpose of NEPA, which is to "insure that environmental information is available to public officials and citizens before decisions are made."  40 C.F.R. § 1500.1(b); see also Sierra Club v. Watkins, 808 F.Supp. at 858.  


Consequently, the Forest Service cannot assess the impact of issuance of a term grazing permit on this allotment in isolation. Rather, it must examine the effects of past and reasonably foreseeable recreation, logging, roads, OHV use, fire suppression, development and other activities throughout the watershed. In addition, it must analyze the cumulative effects of 100 years of livestock grazing on this allotment and other allotments for which NEPA analysis is concurrently being conducted. See Inland Empire, 992 F.2d at 981 (Forest Service may not analyze timber sales in isolation). 

While the FS provides a discussion of the cumulative impacts throughout the EA, its analysis is problematic and incomplete because it 1) merely considers the effect of 52 cow/calf pairs; 2) relies on the false premise that fencing and water improvements will offset cumulative impacts; and 3) looks at one activity at a time coupled with the proposed action, rather than the collective actions and their combined impact. In addition, the FS fails to even discuss cumulative effects at all in relation to botanical species and recreation.  This is a blatant violation of NEPA.

First, when the FS analyzes cumulative impacts throughout the EA, it only considers the effects of 52 cow/calf pairs coupled with other individual actions rather than the 105 cow/calf pairs that could eventually be authorized on this allotment under the proposed action.  Despite the fact that 52 pairs would be authorized to start, 105 pairs could be authorized if there is “an upward trend in key, resource indicators.”  See EA at 4.  As such, the authorization of 105 pairs is a “reasonably foreseeable future action” that must be considered when analyzing cumulative impacts on the watersheds and other resources in the allotment area. 

Second, the FS continually claims throughout the EA that the fencing and water improvements will minimize cumulative effects.  While the proposed action includes some fencing of riparian areas, it does not completely remove cows from those areas.  For instance, on North Fork Mill Creek, the proposed fence will not protect the headwaters and there is no guarantee that downed wood will prevent access to this 303(d) listed stream. See EA at 9.  Yet, when the FS looks at the risk of cumulative effects relating to water temperature increases, for example, it states that vegetation recovery in the allotment area due to fencing coupled with recovery in harvest units on North Fork Mill Creek (20% riparian reserve harvested) should result in a very small reduction in stream temperatures.  See EA at 45. However, the FS ignores the fact that cows can still access that stream.  

Further, in discussing the cumulative impacts in relation to West Fork Neal Creek, the FS repetitively claims that fencing and relocating the turn-out and gathering areas will minimize cumulative effects. See EA at 45-46, 92-93.  However, the fence that the FS proposed to build along West Fork Neal Creek only extends 150 yards. The FS summer and fall 2004 monitoring results for found bank trampling, channel down cutting, sediment introduction, and riparian vegetation removal along a half mile section of the stream in the Long Prairie area (27 areas of bank trampling and 23 cattle crossings, which averaged to 1 crossing or trampling every 50 feet). EA at 9.  The 150 yard fence will not likely keep cows out of the entire riparian area. For instance, the FS is relocating the gathering corral to another location along the riparian area in West Fork Neal Creek, which is admits will move the existing impacts of soil compaction and riparian vegetation loss to another location within the riparian reserve. See EA at 85.  This will clearly fail to minimize cumulative effects.
Third, the FS merely looks at one activity at a time coupled with grazing on the allotment, rather than looking at the effect of the collective actions of grazing, logging, roads, OHV use, and recreation on each stream and the watershed as a whole.  For instance, in the above example of the cumulative impact analysis relating to water temperature increases on North Fork Mill Creek, the FS merely discusses riparian vegetation recovery due to measures planned in the proposed action (e.g. fencing) coupled with recovery in previously harvested units. In doing so, the FS fails to examine the impacts of future logging projects, such as fuel reduction projects in the Mill Creek watershed, rampant OHV use throughout the allotment, and future increases in OHV use and recreation, which will further impact stream bank stability, remove riparian vegetation, and lessen stream shade, raising water temperatures. Id.  

Another example of the FS failure to adequately analyze collective actions occurs in the cumulative impact analysis of sediment in the watersheds. See EA at 32, 42.  In its analysis of sedimentation, the FS discusses road density and grazing, stating that road density in the North Fork Mill Creek watershed is 3.2 mi/mi2 and 4 mi/mi2 in the West Fork Neal Creek watershed, which suggests the potential for higher levels of sediment (above 3 mi/mi2). The FS then dismisses the cumulative impacts, stating that the risk of cumulative impacts will lower under the proposed action due to fencing and new turn-out locations.  Id. at 46.  However, this analysis is flawed because the FS fails to include past and future logging projects, OHV damage, and recreation in its analysis. The FS discusses these effects separately throughout the EA (acknowledging, for example, that future timber harvest on privately-owned land and county lands along West Fork Neal Creek will result in “increased sedimentation which could degrade spawning areas [for cutthroat trout] and smother incubating eggs in redds, and increased water temperature,” and that current OHV use and illegal trail construction are causing sedimentation and soil damage in North Fork Mill Creek—noting the likelihood of increased OHV use in the future). See EA at 66, 87.  
Instead, the FS must discuss all of the “past, present, and reasonably foreseeable future actions” in one analysis, rather than piecemeal discussions, because there is a “high likelihood of implementations and their effects have a relationship with the effects of the proposed activities in the Long Prairie Grazing Allotment EA.”  See Appendix A, p. 7; EA at 66, 87.  The FS should have prepared an EIS for this project because the impacts, when analyzed collectively, will significantly affect the quality of the human environment. By failing to do so, the FS violates NEPA.
Additionally, in its discussion of the cumulative effects on Northern Spotted Owls, the FS states that “there will be no measurable change in cumulative effects with or without grazing.”  EA at 75.  However, in its cursory analysis, the FS merely looks at the effects of “disturbance related activities such as horseback riding, mountain biking, atvs, hiking, hunting, and driving.”  Id.  The FS should have considered habitat modification associated activities, such as the effects of past, present, and future logging on private and public lands adjacent to the allotment and surrounding watersheds and ORV use, in addition to disturbance/harassment associated activities in its analysis of cumulative impacts to fully comply with NEPA. 
C. THE DECISION NOTICE AND FONSI WILL RESULT IN CLEAN WATER ACT VIOLATIONS.
The Clean Water Act (CWA) requires the Forest Service to ensure that the proposed livestock grazing on this allotment will not cause or contribute to violations of water quality standards in the streams on the allotments.  See 33 U.S.C. § 1323; Northwest Indian Cemetery Protective Ass’n V. Peterson, 795 F. 2d 688, 697 (9th Cir. 1986).  Livestock grazing can and does degrade water quality by increasing the levels of pollutants including fecal coliform, bacteria, suspended solids, dissolved solids, and biological oxygen demand. The Forest Service recognizes that the streams have an ‘impaired’ water quality rating due to sediment in the stream caused by reduced stream side vegetation and destabilized stream banks. Further, many of the designated uses, such as high quality coldwater fisheries, are not fully supported due to siltation, turbidity, stream bank destabilization, and reduction of riparian vegetation from grazing. 

Under the CWA, states must place those waters that are not meeting the water quality standards designated by the state on the 303(d) list.  33 U.S.C § 1313(d)(1)(A)-(B).  All federal agencies must comply with state water quality standards, including the anti-degradation policy. 33 U.S.C. § 1323(a); See also Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 1153 (9th Cir. 1989).  
North Fork Mill Creek, which runs through the Long Prairie allotment, is on Oregon’s 2002 303(d) list of impaired water bodies for stream temperature. EA at 29.  The listed segment begins three miles downstream from the national forest boundary. Id.  The state of Oregon seven-day average maximum standard for North Fork Mill Creek is 16.0°C and 18.0°C for West Fork Neal Creek. Id.  The proper functioning threshold is 13.9°C in both of these streams. Id. at 60. 

In both the North Fork Mill Creek and the West Fork Neal Creek, seven-day average maximum temperatures have exceeded the properly functioning threshold of 13.9°C for 3 to18 days per year, depending on the creek and year. EA at 60.  In addition, a 1999 FS stream survey recorded temperatures in West Fork Neal Creek at over 20°C, which the FS itself states “could be cause for concern.” Id.  Further, FS during and post-season monitoring in 2004 documented serious degradation of both creeks, including bank trampling, fine sediment introduction, channel down cutting, and riparian vegetation removal. See EA at 61.  
While the Decision may lessen the potential for water quality violations due to fencing of portions of West Fork Neal Creek and North Fork Mill Creek and relocating the turn-out and corral locations, livestock will still be able to access the headwaters of North Fork Mill Creek and the upper reach of West Fork Neal Creek. Consequently, the FS fails to take affirmative steps to protect water quality on the allotment and prevent degradation of the Water Quality Limited North Fork Mill Creek, which will likely lead to CWA violations.

D. THE DECISION TO APPROVE THIS PERMIT VIOLATES THE MULTIPLE USE AND SUSTAINED YIELD ACT BY FAILING TO MANAGE THE LAND FOR THE HIGHEST PUBLIC BENEFIT AND BY PERMITTING ACTIVITIES WHICH RESULT IN PERMANENT IMPAIRMENT OF THE PRODUCTIVITY OF THE LAND.
The Multiple Use and Sustained Yield Act of 1960 requires the Forest Service to maintain conditions of its lands such that the resources are utilized in a:

combination that will best meet the needs of the American people, making the most judicious use of the land for some or all of the these renewable resources . . . without impairment of the productivity of the land, with consideration being given to the relative values of the various resources, and not necessarily the combination of uses that will give the greatest dollar return or the greatest unit output. 

PL 86-517 § 4(a).  

In the state of Oregon, the cattle industry has virtually "privatized" National Forest lands for its own benefit, excluding those values, including clean water, native wildlife and plant species, and pristine recreational settings, which are far more valuable to the state and the nation than the trivial amount of beef produced from public lands.  Annual employment and income generated by recreation, tourism, fisheries, and water related industries in Oregon is far greater than that generated by the cattle industry, yet the Forest Service continues to subsidize this industry through below market permit rates and publicly financed planning and resource protection programs.  Livestock grazing on these lands not only results in direct financial loss to the American people through these subsidies, but creates significant "external" costs by damaging recreation sites, clean water, fish, and wildlife, as well as forcing expenditures on costly recovery efforts for these resources.  The Forest Service, by approving this permit, is continuing to support a handful of commercial interests at the expense of the American people as a whole.  This is especially relevant on an allotment where the Forest Service intends to spend a considerable sum on “improvements,” yet generates way less than that sum annually from grazing fees.

The Multiple Use and Sustained Yield Act includes a prohibition on activities which permanently impair the productivity of the land. PL 86-517 § 4(b). There is no question that livestock grazing, in the past, has permanently degraded the productivity of our riparian zones, native fisheries, grasslands, and forests.  Forest Service literature is replete with studies documenting these effects.  This Decision fails to recognize this prohibition, and will continue to impair the long-term productivity of lands on the National Forest.

E. THE DECISION NOTICE AND FONSI VIOLATE THE ADMINISTRATIVE PROCEDURES ACT.
The Administrative Procedures Act provides that agency actions must not be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A). If an agency action is determined to be any of the above, it will be held unlawful and “set aside” by a reviewing court.

The courts have consistently found that an agency action is arbitrary and capricious when it completely disregards the scientific data and recommendations of experts.  American Tunaboat Association v. Baldridge, 738 F 2d 1013-1017 (9th Cir. 1984). This is especially true when the scientific information is gathered and the recommendations are made by the agency’s own experts. Id. at 1017.

Further, it has been demonstrated over 100 years that cattle grazing is highly detrimental to this land.  As of yet, no information exists that would indicate that the chosen alternative will entirely remedy the admitted problems on this allotment.  As previously mentioned, cows would still be permitted to access the headwaters of North Fork Mill Creek in the Gibson Prairie pasture, which is extremely degraded despite three consecutive years of rest, as well as some portions of West Fork Neal Creek.
Also, given the currently degraded condition of the land due to historical and ongoing livestock grazing, the decision to continue to graze the land is inexplicable.  The chosen alternative simply does not represent a reasoned and rational decision reflecting the highest and best use of the land.  The continual grazing of 52 cow/calf pairs would be detrimental to the riparian areas and wet meadow complexes on the allotment, as well as the species that depend upon them, and the proposed mitigation would do little to recover those areas or restore them to their natural condition.  Given the poor conditions on this allotment, the decision to choose any alternative to continue livestock grazing at present numbers cannot be considered a rational one. 

By failing to implement the decision that will result in the most expeditious recovery of riparian habitats and watershed conditions, the U.S. Forest Service is violating its duty to conserve species under the Endangered Species Act.  Endangered Species Act §§§§ 2 (c)(1), 7(a)1), 2(b), 3(3).  Based on the analysis in the EA, the Mount Hood National Forest admits that the no grazing alternative would result in the quickest recovery of degraded watersheds and riparian habitats.  Therefore, this is the decision that must be implemented.
F. THE DECISION NOTICE AND FONSI VIOLATE THE AQUATIC CONSERVATION STRATEGY OBJECTIVES.
The MHNF’s LRMP — as amended by the Northwest Forest Plan — has allocated the MHNF into six designated areas.  Record of Decision for Amendments to Forest Service and Bureau of Land Management Planning Documents Within the Range of the Northern Spotted Owl (ROD) A-4 (April 13, 1994). Late Successional Reserves (LSRs) are “designed to maintain a functional, interacting, late-successional and old-growth forest ecosystem.”  ROD at C-11.  Moreover, LSRs are to be “retained in their natural condition with natural processes.”  Id. at B-4.  Meadows and riparian areas are an important part of old-growth forest ecosystems and must be managed as an integral component of the LSR.  Grazing is permitted within LSRs.  Id. at C-17.  However, the FS must manage grazing in a manner that protects and restores the ecological integrity of the ecosystems within the LSRs.  When grazing practices that “retard or prevent attainment of reserve objectives,” the FS has a duty to eliminate or reduce the amount of grazing that is allowed. Id.
The MHNF’s LRMP has designated areas at the “margins of standing and flowing water” as Riparian Reserves—including streams and wetlands within the allotment.  See ROD at B-13.  Riparian Reserves are intended to “assure protection of riparian and aquatic functions.”  Id.  Within Riparian Reserves, grazing practices must be adjusted to “eliminate impacts that retard or prevent attainment of Aquatic Conservation Strategy objectives.”  Id. at C-33.  If adjustment of grazing practices isn’t sufficient, grazing is to be eliminated.  Id.  Grazing is impliedly allowed in Riparian Reserves; however, when grazing interferes with the Aquatic Conservation Strategy the MHNF has a duty to eliminate grazing from Riparian Reserves.


The EA indicates that cows are seriously degrading the aquatic ecosystems on the Long Prairie allotment. According to the EA, livestock have “created undesirable high-use areas” in riparian areas on the allotment and “several stream segments and portions of some of the headwater tributaries are used by cattle throughout the summer,” which “may affect the resident fish populations and habitat.” EA at 3.  In addition, “[n]umerous areas of bank trampling, fine sediment introduction, channel down cutting, and riparian vegetation removal were noted and mapped along a 0.5 mile section of West Fork Neal Creek  . . . an average of one [stream cattle] crossing or trampled bank every 50 feet of stream . . . .”  Id. at 3-4.  The FS documented similar damage at the headwaters of North Fork Mill Creek. Id. at 3.  Further, there is a 24% harvest level of Riparian Reserves in the sub-watersheds on which the allotment is located (20% in the North Fork Mill Creek Watershed and 4% in the West Fork Neal Creek Watershed). Id. at 33.  These reserves show signs of overuse, but are recovering, according to the EA. EA at 34.  There are 540 acres of riparian reserves along perennial streams within the allotment.  Id. at 41.


Other than stating the harvest levels of the reserves and listing the applicable standards and guidelines in the NWFP, the FS fails to discuss how the proposed action will meet the Aquatic Conservation Strategy (ACS) requirements.  As such, the FS fails to meet these legal requirements.  The proposed action for the Long Prairie allotment fails to meet the ACS for the reasons listed below. 

A.  Physical Integrity of the Aquatic Ecosystem

Grazing activity within the Long Prairie allotment has resulted in altered stream channels that have led to bank erosion, deteriorated channels, and increased width-to-depth ratios. Grazing management has clearly failed to meet this ACS Objective, as has been made evident in numerous sections throughout the comments herein.  Therefore, restoring—or even maintaining—the physical integrity of the aquatic ecosystems within the allotment requires livestock to be excluded from all riparian areas, including the headwaters of North Fork Mill Creek and the new corral area on West Fork Neal Creek.  Although management practices may be used to reduce grazing-induced damage, the riparian areas within the allotment have suffered substantial damage and require a respite from grazing.

B.
Sediment Regime of the Aquatic Ecosystem

Grazing within riparian areas has caused damage to the physical structure of the water bodies of the allotment. Stream banks are damaged within the allotment due to grazing, as discussed above. Damaged banks result in increased erosion and increased sediment inputs to the streams within the allotment.  Stream habitat on both West Fork Neal Creek and North Fork Mill Creek has been degraded by sedimentation from livestock trampling of stream banks and the resulting erosion. An increase in sediment input will continue as damaged banks continue to erode, even in the absence of future grazing in portions of the streams, due to cumulative effects from OHV use, timber sales adjacent to the property, and recreation.  Appropriate management practices may diminish the rate of sediment input, but maintenance and restoration of the sediment regime requires that the aquatic ecosystems within the allotment be rested from grazing.

C.
Riparian Plant Communities

Cattle in riparian areas trample and consume aquatic and terrestrial plant species.  Consumption and trampling result in the reduction of plant species that are intolerant of cattle-induced disturbance and an increase in the populations of plant species that are tolerant of the disturbance.  Adjusting grazing management practices on the allotment may reduce adverse impacts, but maintenance or restoration of species composition and structural diversity of riparian plant communities requires that riparian vegetation be given a reprieve from grazing.

D.
Flow Characteristics

Meadows within the allotment have been changed substantially as a result of 100 years of livestock grazing. The ability of meadows within the allotment to absorb water has decreased as a result of soil compaction by livestock.  For instance, on the Gibson Prairie pasture, “[t]he ephemeral streams within the meadow complex are actively down cutting which has resulted in a lower water table, effectively draining the meadow.” Mill Creek Watershed Analysis, Ch-III-Q3-1; verified by 2004 FS monitoring, EA at 31.  The inability of meadows to absorb rainfall and snowmelt has led to higher peak flows to streams and wetlands. Adjusting management practices on the allotment may reduce the rate at which livestock detrimentally impact flow characteristics within the allotment, but protection of natural stream flow characteristics requires that meadows be rested from grazing.

Livestock grazing has substantially and detrimentally impacted the health of aquatic resources within the allotment.  The adjustments to grazing management practices in the chosen action are not an adequate remedy to prevent further degradation.  Continuing to allow grazing within this allotment will neither maintain the current conditions, nor restore conditions of the aquatic resources within the allotment.  Therefore, compliance with the ACS requires that livestock be excluded from all meadows and riparian areas within the allotment to eliminate future injury and to heal from past injuries.
Conclusion

As aptly demonstrated above, the Decision is seriously flawed in numerous respects.  After extensive ongoing livestock grazing in this area, the environmental condition of this allotment is severely degraded. As such, the appellants request that the Mount Hood National Forest require total non-use of the allotment to prevent any future damage to threatened species, sensitive species, MIS, botanical species, soils, water quality, and wildlife habitat.  We would also like to reiterate our request that the staff at the Hood River Ranger District do the right thing and work toward permanent retirement of this allotment. 

Respectfully submitted,
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